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REPORT ON 
FEDERAL CONTROLS FOR TOXIC SUBSTANCES 
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BACKGROUND 

Based on a 1971  CEQ r e p o r t  on Tox ic  S u b s t a n c e s ,  t h e  P r e s i d e n t  a sked  

' 
congress  t o  enac t  a Toxic  S u b s t a n c e s  C o n t r o l  Act which would a u t h o r i z e  

EPA t o  c u r b  t h e  use  of haza rdous  mater ia ls  i n  commercial  p r o d u c t s  and 

p rocesses .  I t s  a i m ,  i n  t h e  words of CEQ's most recent  annua l  r e p o r t ,  

"would be t o  c o n t r o l  problems of e n v i r o n m e n t a l  c o n t a m i n a t i o n  f o r  which 

a i r  and w a t e r  p o l l u t i o n  laws a re  i n a p p l i c a b l e  . . . or  f o r  which such  

, laws p r o v i d e  o n l y  b e l a t e d ,  a f t e r - t h e - f a c t  c o n t r o l s . "  The b i l l  would em- 

power t h e  A d m i n i s t r a t o r  of EPA t o  r e s t r i c t  o r  p r o h i b i t  u s e  o r  d i s t r i b u -  

t ion  of  a chemica l  s u b s t a n c e  if n e c e s s a r y  t o  p r o t e c t  h e a l t h  and  t h e  

environment and would also r e q u i r e  him t o  p r e s c r i b e  t e s t s  f o r  chemica l s  

which m a n u f a c t u r e r s  must pe r fo rm b e f o r e  t h e y  can  marke t  such  c h e m i c a l s .  

Modified v e r s i o n s  of t h i s  b i l l ,  S.  1478,  p a s s e d  b o t h  t h e  S e n a t e  and t h e  

House d u r i n g  t h e  92nd Congress  b u t  f a i l e d  of  enac tment  when t h e  two 

buses  w e r e  unab le  t o  r e s o l v e  t h e i r  d i f f e r e n c e s  b e f o r e  ad journment .  

A number of  e v e n t s  o c c u r r i n g  s i n c e  t h e  P r e s i d e n t ' s  o r i g i n a l  request  

for t h i s  l e g i s l a t i o n  may now p e r m i t  -- o r  even  r e q u i r e  -- a rev iew and 

of t h e  p o s i t i o n  of t h e  A d m i n i s t r a t i o n  i n  t h i s  area.  These 4 
1 ' events i n c l u d e  the  enactment of new l e g i s l a t i o n  which s i g n i f i c a n t l y  1 
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narrows whatever  gaps may have e x i s t e d  i n  t h e  network of  environmental ly  

p r o t e c t i v e  l e g i s l a t i o n ,  improved in fo rma t ion  as t o  t h e  number of new 

chemica ls  commercial ly  i n t r o d u c e d  i n  any y e a r ,  and t h e  development of 

i n fo rma t ion  as t o  loopho les  i n  t h e  proposed t o x i c  subs t ances  l e g i s l a t i o n ,  

THE NEW LAWS 

S e v e r a l  p i e c e s  of s i g n i f i c a n t  new l e g i s l a t i o n  e n a c t e d  d u r i n g  the  

92nd Congress g r e a t l y  ex tend  t h e  scope and power of t h e  F e d e r a l  au thor i ty  

t o  d e a l  w i t h  env i ronmen ta l  problems,  i n c l u d i n g  t h o s e  which may be caused 

by t h e  i n t r o d u c t i o n  of hazardous chemical  s u b s t a n c e s .  These inc lude :  

1. Water P o l l u t i o n  Con t ro l  A c t  Amendments, P.L. 92-500, 
enac ted  ove r  v e t o .  

2 .  Ocean Dumping l e g i s l a t i o n  - The Marine P r o t e c t i o n ,  
Research and S a n c t u a r i e s  A c t ,  P.L. 92-532. 

3. C o a s t a l  Zones P r o t e c t i o n  A c t ,  P.L. 92-583. 

4 .  Consumer Product  S a f e t y  A c t ,  P.L. 92-573. 

5. Environmental  P e s t i c i d e  Con t ro l  A c t ,  P.L. 92-516. 

Recent enactment  of t h e s e  s t a t u t e s  s u b s t a n t i a l l y  reduces  t h e  number 

of areas and a c t i v i t i e s  which are n o t  subject  t o  F e d e r a l  environmental  

r e g u l a t i o n  and hence reduces  t h e  need f o r  l e g i s l a t i o n  d e a l i n g  w i t h  toxic  

s u b s t a n c e s .  

I n  a d d i t i o n  t o  t h e s e  new l a w s ,  t h e r e  i s  a l r e a d y  a wide body of 

e x i s t i n g  l a w  which c o n f e r s  g r e a t  power on t h e  F e d e r a l  government wi th  

r e s p e c t  t o  t h e  envi ronmenta l  t h r e a t  which might  be posed by hazardous I 

o r  t o x i c  chemical  s u b s t a n c e s .  
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These o t h e r  l a w s  i nc lude :  The Clean A i r  A c t :  t h e  F e d e r a l  Hazardous 

Substances A c t ;  t h e  Occupat iona l  S a f e t y  and Heal th  A c t ;  t h e  Food, Drug 

and C o s m e t i c  A c t :  and r e l a t e d  s t a t u t e s  l i k e  t h e  meat and p o u l t r y  inspec-  

t i o n  acts.  

Furthermore,  t h e r e  are t w o  o t h e r  major  avenues w h i c h  s e r v e ,  w i t h  

great e f f e c t i v e n e s s ,  t o  p r o t e c t  t he  p u b l i c  and the environment from t h e  

consequences of t o x i c  chemical subs t ances .  These are: 

1. The r e s p o n s i b i l i t y  and s e l f - i n t e r e s t  of chemical  manufac turers  

p rov ides  a s t r o n g  and e f f e c t i v e  measure of public p r o t e c t i o n .  

I n  t h e  l i g h t  of  t o d a y ' s  p u b l i c  concern ove r  envi ronmenta l  pro- 

t e c t i o n ,  no b u s i n e s s  e n t e r p r i s e  can long s u r v i v e  i f  it d i s -  

r e g a r d s  t h e  p u b l i c  i n t e r e s t  i n  t h e  u s e  and d i s t r i b u t i o n  of 

i t s  p roduc t s .  This  p u b l i c  i n t e r e s t  and concern i s ,  of c o u r s e ,  

backed by the common l a w  p r o v i s i o n s  of l i a b i l i t y .  I n  p o i n t  

of f a c t ,  a c o n s i d e r a b l e  volume of envi ronmenta l  and t o x i c i t y  

t e s t i n g  has long  been a s t a n d a r d  procedure f o r  chemical pro- 

duce r s .  

2 .  The use  of ' I  jawbone" c o n t r o l s  by Fede ra l  o f f i c i a l s .  For i n -  

s t a n c e ,  manufac turers  are a t  p r e s e n t  " v o l u n t a r i l y "  wi thho ld ing  

NTA f r o m  the d e t e r g e n t  market as a s u b s t i t u t e  f o r  phosphates  

a t  t h e  r e q u e s t  o f  the  Surgeon Genera l  and t h e  EPA, and t h e  

manufac turer  of PCB i s  v o l u n t a r i l y  r e s t r i c t i n g  i t s  use and 

d i s t r i b u t i o n .  
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THE REAL PROBLEM 

D e s p i t e  t h e s e  s u b s t a n t i a l  p r o t e c t i o n s ,  there are some gaps i n  the ~ ..: 

network of e x i s t i n g  Fede ra l  s t a t u t e s  and i n d u s t r y  p r a c t i c e s  which might .  

w a r r a n t  the enactment of some l e g i s l a t i o n  f o r  c o n t r o l  of t o x i c  substancea, 

One i s  a d m i n i s t r a t i v e  and invo lves  t h e  e f f e c t i v e  c o o r d i n a t i o n  of the  vast 

l e g a l  powers now a v a i l a b l e  t o  the Fede ra l  government f o r  environmental  

p r o t e c t i o n .  The a u t h o r i t y  of EPA, FDA, t h e  Consumer Product  S a f e t y  Com- 

mis s ion ,  the Department of T r a n s p o r t a t i o n  ( w i t h  r e s p e c t  t o  t r anspor t a t ion  

of  hazardous s u b s t a n c e s ) ,  and a h o s t  of o t h e r  agenc ie s  must be e f f ec t ive ly  

meshed i n t o  a workable u n i t y .  This  problem, obv ious ly ,  cannot  be solved 

by enactment of a Toxic subs t ances  Cont ro l  A c t .  I t s  enactment could 

worsen r a t h e r  t h a n  improve t h e  s i t u a t i o n .  

The o t h e r  s i g n i f i c a n t  gap i n c l u d e s  t h e  absence of Fede ra l  con t ro l s  

over  t h e  u s e ,  d i s t r i b u t i o n ,  o r  d i s p o s a l  of chemical  subs t ances  which are  

n o t  employed i n  foods ,  d rugs ,  cosmet ics ,  o r  pest ic ides .  A s i t u a t i o n  could 

a r i se  where the  product ion  and u s e  of a t o x i c  subs tance  might n o t  be 

s u b j e c t  t o  t h e  med ia  p o l l u t i o n  c o n t r o l s  ( a i r ,  w a t e r ,  and s o l i d  w a s t e  

c o n t r o l s )  b u t  might  pose a s i g n i f i c a n t  environmental  hazard .  

l e m s  mus t  be l a r g e l y  a matter of c o n j e c t u r e ,  because few of them can be 

i d e n t i f i e d  today.  One example might  be an a sbes tos - type  mater ia l  which 

e n t e r s  the environment i n  s m a l l  q u a n t i t i e s  from a v a r i e t y  of sou rces  and 

which could  create a problem from long-term low exposure.  

such prob- 

I 
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. p o t e n t i a l  use w h i c h  cannot  be c o n t r o l l e d  by e x i s t i n g  s t a t u t e s  might be a 

$Source of concern.  

r e a l  o r  l i k e l y  as it might  seem. 

Such a p o s s i b i l i t y  may be rea l  -- b u t  n o t  n e a r l y  as 
c 

$.# 

The number of new chemicals in t roduced  i n t o  commercial use each y e a r  

is r e l a t i v e l y  s m a l l .  S e v e r a l  thousand new chemicals  are d iscovered  each 

year,  b u t  most are l a b o r a t o r y  c u r i o s i t i e s  t h a t  w i l l  never  be produced 

commercially. Many o t h e r s  are minor and i n s i g n i f i c a n t  v a r i a t i o n s  o r  

d e r i v a t i v e s  of w e l l  known e x i s t i n g  compounds. 

as chemical i n t e r m e d i a t e s ,  c a t a l y s t s ,  o r  r eagen t s  and as such are conf ined  

t o  the i n d u s t r i a l  environment of t h e  chemical p l a n t  o r  l a b o r a t o r y  and t h u s  

subject t o  t h e  f u l l  range of occupa t iona l  s a f e t y  and media p o l l u t i o n  con- 

t r o l s .  o t h e r s  may be employed only  i n  u s e s  which w i l l  n o t  i nvo lve  any 

environmental  hazard .  A p o r t l a n d  cement a d d i t i v e ,  embedded i n  t h e  f o o t i n g s  

f o r  a b r i d g e ,  can  h a r d l y  be regarded  as a th rea t  t o  the environment.  

S t i l l  o t h e r s  a r e  used on ly  

The need,  i f  one assumes there is  i n  f ac t  a need, i s  n o t  c r i t i c a l  o r  

broad, and t h e  scope of any proposed Toxic Substances Cont ro l  A c t  must be 

eva lua ted  i n  t h e  l i g h t  of the real  needs.  

THE DEFECTS I N  S. 1478 

Unfo r tuna te ly ,  t h e  Toxic Substances Cont ro l  A c t ,  as proposed, and i n  

its v a r i o u s  c o n g r e s s i o n a l  forms, s u f f e r s  from s e r i o u s  d e f e c t s  which 

cast grave  doub t s  on i t s  po ten t i a l  u se fu lness .  
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One problem arises from the d e f i n i t i o n  of "chemical subs t ance"  Which 1 
is  common t o  a l l  the l e g i s l a t i v e  v e r s i o n s  of S.  1478. T h a t  d e f i n i t i o n  

declares t h a t  "chemical  subs t ance  means any o r g a n i c  subs t ance  of  a par- 

t i c u l a r  molecular  i d e n t i t y ,  o r  any uncombined chemical  r a d i c a l  o r  element,. 

The phrase  " subs t ance  of a p a r t i c u l a r  molecular  i d e n t i t y "  i s  of 

c r u c i a l  importance.  It means t h a t  t h e  b i l l  may be a p p l i e d  t o  eve ry  

chemical  subs t ance  which has  a p a r t i c u l a r  molecular  i d e n t i t y ,  no mat te r  

how i n s i g n i f i c a n t  o r  minor may be t h e  d i f f e r e n c e  i n  the p a r t i c u l a r  molec- 

u l a r  i d e n t i t y  between two subs t ances .  Polymeric p l a s t i c s ,  l i k e  poly- 

e t h y l e n e ,  are an example. Polye thylene  can be produced i n  a w i d e  var ie ty  

of molecular  we igh t s ,  and each  i n d i v i d u a l  molecular  weight  may c o n s t i t u t e  

a d i f f e r e n t  chemical  subs t ance  under t h e  d e f i n i t i o n  i n  S .  1478, d e s p i t e  

t h e  f a c t  t h a t  t h e  environmental  p r o p e r t i e s  may be i d e n t i c a l .  

An a d d i t i o n a l  problem arises from t h e  e x c l u s i o n  of tobacco ,  an 

a g r i c u l t u r a l  c r o p ,  from t h e  b i l l  i n  the v e r s i o n s  cons ide red  by t h e  House 

and t h e  Senate .  The s p e c i f i c  e x c l u s i o n  of tobacco  raises a s e r i o u s  ques- 

t i o n  as t o  whether  o r  no t  t h e  b i l l  would app ly  t o  o t h e r  a g r i c u l t u r a l  

p roduc t s  which are p o t e n t i a l l y  hazardous such  as c a s t o r  beans ,  mushrooms, 

e t c .  

I n  s h o r t ,  t h e  proposed l e g i s l a t i o n  s u f f e r s  from o v e r k i l l  i n  many 

areas -- and from s i g n i f i c a n t  loopholes  which may make it i n e f f e c t i v e  i n  

some p o t e n t i a l l y  impor tan t  aspects. 
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2ONCLUSION 

I n  c o n s i d e r a t i o n  of a l l  t h e s e  f a c t o r s ,  i t  is  n e i t h e r  w i s e  no r  

desirable t o  immediately t a k e  f u r t h e r  steps toward t h e  enactment of ad- 

d i t i o n a l  o r  a l t e r n a t i v e  c o n t r o l s  over  t o x i c  subs t ances ,  e s p e c i a l l y  b e f o r e  

adequate expe r i ence  can  be ga ined  w i t h  respect t o  e x i s t i n g  l a w  -- i nc lud ing  

the new enactments  of  1972. 

I n s t e a d ,  t h e  c i rcumstances  argue f o r c e f u l l y  f o r  a more c a r e f u l  and 

thorough review of t h e  n a t u r e  of t h e  problem and t h e  most e f f e c t i v e  and 

f r u i t f u l  way t o  s o l v e  it. 

The impos i t i on  of unnecessary t e s t i n g  and r e g u l a t o r y  burdens on t h e  

chemical i n d u s t r y  i s  n o t  i n  t h e  p u b l i c  i n t e r e s t .  There i s  some evidence 

from the drug f i e l d  t h a t  impos i t i on  of comprehensive t e s t i n g  and regula-  

to ry  schemes may be harmful  t o  r e s e a r c h  and innovat ion .  A New York T i m e s  

s r t i c l e  of Ju ly  2, 1972, mentions I t a  monstrous c o n c r e t i o n  of over lapping  

Zont ro ls ,  p r e c a u t i o n s ,  and d e l a y s  i n  drug r e sea rch"  which "have grown up 

in  response  t o  wide ly  p u b l i c i z e d  scare s t o r i e s  about  t h e  r i s k s  and a l l e g e d  

inadequacies  of drugs  and drug r e sea rch . "  The a r t i c l e  contends t h a t  t h e s e  

c o n t r o l s  have s i g n i f i c a n t l y  reduced t h e  number of new t h e r a p e u t i c  com- 

?ounds becoming a v a i l a b l e  t o  p h y s i c i a n s  i n  t h e  U. S .  and may be d r i v i n g  

such r e s e a r c h  and development ove r seas .  Such a s i t u a t i o n  could  conf ron t  

the chemical  i n d u s t r y  if u n n e c e s s a r i l y  s t r i n g e n t  l e g i s l a t i o n  w e r e  t o  be 

%acted. 
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RECOMMENDATION 

The p u b l i c  i n t e r e s t  would be w e l l  

substances c o n t r o l  could be undertaken 

served i f  a f u l l  review of tox ic  

wi th in  t h e  execut ive  branch of 

government through t h e  appointment by the  P res iden t  of a Toxic Substanceec 

Study Commission t o  determine t h e  e x t e n t  of need f o r  a d d i t i o n a l  t o x i c  

substances l e g i s l a t i o n .  Such a s tudy  should be completed w i t h i n  a 

reasonable  l eng th  of t i m e .  A broadly  r e p r e s e n t a t i v e  Commission should 

be empowered t o  make i n q u i r y  i n t o  t h e  e n t i r e  scope of t h i s  i s s u e  and t o  

make appropr i a t e  recommendations. 

If such commission i s  e s t a b l i s h e d ,  t he  m e m b e r  companies of Manu- 

f a c t u r i n g  Chemists Associat ion and Syn the t i c  Organic Chemical Manufac- 

t u r e r s  Assoc ia t ion  w i l l  a ss i s t  and co-operate wholeheartedly toward 

f u l f i l l m e n t  of the Commission's o b j e c t i v e s .  
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